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CHAIRMAN'S COMMUNIQUE
Dear All,

          ICSI-WIRC’s Half-Yearly Performance - A Brief
We have completed the fi rst-half of the year 2012 and it’s time to share the half-yearly 
performance of ICSI-WIRC. The year so far has been very vibrant and witnessed many 
initiatives undertaken at ICSI-WIRC. Several new milestones were achieved and certain 
others are on anvil or in pipeline towards its theme ‘Educate, Empower and Execute’. 

One of our focus areas at ICSI - WIRC is to strengthen Internal governance and transparency 
measures. As we complete fi rst-half of this year's functioning, let me share some of the 
major initiatives of ICSI-WIRC undertaken so far since the beginning of this year 2012. 

 Student Servicing

� WIRC Coaching Classes (OTC) : We have launched new OTC with various useful 
services to our students and initial response is very encouraging. I take this opportunity 
to once again invite your interest in becoming faculty to OTC and also request all 
members to spread awareness about our OTC.

� WIRC EduCamp : We rolled-out the unique concept of ‘EduCamp’ for ICSI-WIRC 
students. ‘EduCamp’ is in addition to the mandatory trainings of ICSI and its basic 

 purpose is to counsel newly enrolled students of ICSI inter alia about the CS course, career opportunities and WIRC 
OTC. More than 600 students have been benefi ted out of EduCamp so far.

� New PPP / Students’ Servicing Centres : New centres have been opened under the public private partnership (PPP) 
model at various locations including Mumbai, Raipur and Vapi. Some of the PPP centres are also being used as extended 
centres for exam forms, CC  collection etc. Of course, these initiatives need to be broad based and much more need to be 
accomplished in students’ servicing areas.

� WIRC Regional Students’ Conferences : A series of ICSI-WIRC Regional Students’ Conferences is being organised on 
the theme ‘Educate, Evolve & Empower’ across the region. The fi rst two such conferences were held in Pune and 
Thane. Similar conferences have been lined up in Ahmedabad, Raipur, Indore and other locations. The annual regional 
students’ conference would be held on 18th August at Nagpur.  

� Students’ Backgrounder : ICSI-WIRC published an exhaustive backgrounder with useful articles and write-ups, which 
is a unique delivery to the students of ICSI-WIRC.

� Zero waiting-list : Increasing number of students served with dedication and attention resulted in near ‘zero waiting 
list’ for SIP,  EDP and MSOP. Advance calendar for students training program added to students’ convenience. 

Infrastructure, IT etc.

� Renovation : ICSI-WIRC has completed renovation of its fi rst fl oor offi ce of the WIRO at Jolly Maker, Mumbai and the 
renovated offi ce would be inaugurated on 27th July at 10 a.m. Earlier, we had a gala fund raising awareness programme 
in the Asia’s biggest hall – The Shanmukhananda Hall, Mumbai. About one thousand participants witnessed and 
enjoyed, perhaps, the biggest cultural evening organised by ICSI-WIRC ever. I once again take this opportunity to 
appeal each one of you to please come forward and contribute your mite towards fund raising for renovation.

� ICSI-WIRC web-portal : ICSI-WIRC has recently launched fully revamped web-portal with several value-added 
features. The web-portal would enable effective and smooth dissemination of information and knowledge to members 
and students, and at the same time would serve a vital platform connecting various stakeholders of ICSI-WIRC. Please 
do visit our new web-portal available on ICSI website – http://www.icsi.edu/wirc/index.html 

� Campus Placement : For the fi rst time, ICSI-WIRC has organised campus placement on 18th July. As the response was 
encouraging, will broad-base and increase campus placements further.

� Programs in remote locations : ICSI-WIRC is taking structured and continuing efforts for organising study circle and 
seminars at locations not having chapters. Study circles are being organised at 7 locations not only in Mumbai but also 
in sub-urban areas including Mira-Bhayander Road. Seminars have been organised at Jabalpur and Bhilai jointly with 
Bhopal and Raipur Chapters, respectively,  and response was overwhelming and encouraging.
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Member Development Initiatives 

� Revamped FOCUS : One of the signifi cant milestone we achieved was revamping ‘FOCUS’ – from a few pages to a 50+ 
pages Journal for corporate executives & professionals. The new ‘FOCUS’ with various value added features is being 
well appreciated. As you would be aware, BSE has been chosen as the Principal Sponsor of FOCUS, besides several 
other sponsors. This has brought added visibility and credence to ‘FOCUS’.

� EMPOWER : Another signifi cant delivery of ICSI-WIRC was ‘EMPOWER’, the fi rst ever issue of a unique e-weekly 
of ICSI-WIRC. This is part of the series of new initiatives of ICSI-WIRC towards its theme of the year 2012 – ‘Educate, 
Empower and Execute’. ‘EMPOWER’ was launched at the hands of S/Shri Ashish Chauhan, Interim CEO, BSE, 
C Murlidhar Rao, CGM, SEBI and S N Ananthasubramanian, Vice President, ICSI at a seminar organised by ICSI-WIRC 
in May, 2012. EMPOWER un-clutters the clutter and brings together important news stories and updates in a capsule 
form such that the readers can fl ip through over the weekend or while on the move.

� Programs : ICSI-WIRC is organising increased number of members’ programs with focus on quality. Speakers having 
subject expertise, well planned and organised schedule and backgrounders have become the hallmark of the ICSI-WIRC’s 
programs. I thank you all for an overwhelming response to each and every programs and do look forward to your active 
participation in future programs as well.

� Capacity building for emerging areas : ICSI-
WIRC is organising seminars / discussions on 
emerging areas aiming at capacity building of 
its members and aiding to their development 
to enable them to exploit newer opportunities. 
One such program was organised jointly with 
BSE on SME funding & listing. The Seminar 
was inaugurated by S/Shri Ashish Chauhan, 
Interim CEO, BSE, Prashant Saran, Former 
WTM, SEBI and S N Ananthasubramanian, 
Vice President, ICSI. Other eminent speakers 
included S/Shri C Murlidhar Rao, CGM, SEBI 
and Ramesh Dharmaji, CGM, SIDBI. Similarly, 
programs were organised on LLPs, M&A, 
Competition Law, Due Diligence, Emerging 
Regulations and the like.

� Two-days PCS Conclave on ‘Mergers & 
Acquisitions’ : We organised, successfully, the 
Practising Company Secretaries' at Lonavala  
Conclave on 4th and 5th May, 2012. Our sincere 
thanks to the participants for an overwhelming 
response and making this Conclave a grand success !

� Annual Regional Conference, 2012 : ICSI-WIRC organised its annual regional conference on 14th and 15th July at 
Indore on the theme 'Business Compliances, Ethics & Strategies – Enhanced Professional Role’. The Conference was 
inaugurated by Shri Ashish Chauhan, Interim CEO, Bombay Stock Exchange. Dr. N Ravichandran , Director, IIM-
Indore was the key-note speaker. S/Shri Nesar Ahmad, President, ICSI, S N Ananthasubramanian, Vice President, ICSI, 
N K Jain, Secretary & CEO, ICSI, Mahavir Lunawat, Chairman, ICSI-WIRC, Ms. Ragini Choksi, Secretary, ICSI, Ashish 
Garg, Program Director, Ritesh Gupta, Chairman, Indore Chapter, ICSI-WIRC and Ashish Karoria, Secretary, Indore 
Chapter, ICSI-WIRC also graced the inaugural session. During the programme, ICSI-WIRC released an exhaustive 
souvenir and also a researched publication on competition law. Revamped web-portal of ICSI-WIRC was also launched 
at the hands of the President, ICSI. 

• Revamped OTC
• Edu Camp
• New Registration Centres
• New PPP centres
• Students’ Conferences
• Value-added Backgrounder 
• Zero waiting for MSOP, EDP 

& SIP

• WIRO office renovation
• WIRC website revamped
• Campus placement
• Study circles / programs in 

remote locations

P 
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 Other speakers included S/Shri V S Sundaresan, Chief General Manager, SEBI, Santosh Kumar, Registrar, Ministry 
of Corporate Affairs, Deepak Sharma, Director & CEO, Sarthi Advisors, Umesh Ved, Central Council Members, ICSI 
and Mahavir Lunawat. Hon’ble Justice Shri Moolchand Garg, MP High Court presided over the concluding ceremony. 
We received record registrations of more than 450 delegates. Bombay Stock Exchange was the Principal Sponsor and 
Taxmann the Co-Sponsor of the Conference.  

� PMS Membership : ICSI-WIRC launched PMS Scheme with various value-added features. I am pleased to inform that 
we have enrolled 100+ new registration for PMS (including renewals) so far this year and the membership is showing 
steady growth. We have initiated an aggressive campaign for popularising the benefi ts of ICSI-WIRC PMS membership 
scheme. A request to all those who have not become part of ICSI-WIRC’s PMS, to please take this prestigious membership.

� Program Calendar : ICSI-WIRC could redress long-pending grievance of advance program information. Monthly
 program calendar is being published in every FOCUS to enable members to schedule their work accordingly.

   Others 

� Book on Competition Law :  ICSI-WIRC released a new researched publication on ‘Competition Act, 2002 – Key 
Commentaries’. This was identifi ed aiming 
at capacity building for our members in 
this emerging area having huge potential of 
professional role.

� Health, Sports & Culture Initiatives : For the fi rst 
time, ICSI-WIRC has taken it up as a dedicated 
focus area and a committee has been formed 
to spearhead initiatives in the areas of health, 
sports and culture. Some of the initiatives in this 
direction include the following : 

� Health Camp of MCA and ICSI-WIRC : MCA 
and ICSI-WIRC jointly organised ‘fi rst of its 
kind’ of a free health  camp at MCA, Mumbai 
for WIRC-PMS members and MCA offi cials on 
28th April, 2012.

� Republic Day celebration : Republic day 
celebration coupled with blood donation camp 

 and free health check-up (ECG, sugar, BP and 
general) emphasizes our focus on ‘health, sports 
& culture’ initiatives.

�     Members’ picnic to ‘Tiku-ji-ni-wadi’:  ICSI-WIRC’s 
group picnic received encouraging response.

� Aggressive Career Awareness Campaign : Though the number of students are increasingly galloping, yet  we at ICSI-
WIRC would not let complacency set in. Rather, we have increased the number of career awareness programs across 
the region. 

� Brand Building & Visibility : Small steps towards brand building and visibility of Institute included a couple of press 
conferences organised by WIRC, which were addressed by the President, Vice President, Secretary & CEO, ICSI and the 
undersigned. The Seminar on SME was covered in print media, electronic and online media. Views of the undersigned 
alongwith experts were covered in Economic Times, CNBC and moneycontrol.com amongst others. We also launched ICSI-
WIRC Program Kit and Students’ PowerPack folders as part of brand building initiatives. Further, select WIRC programs 
were covered by business dailies. We need to a lot more in this direction !

CHAIRMAN'S COMMUNIQUE (Contd.)

Book on Competition Law
Health, Culture & Sports ini-
tiatives
Aggressive career awareness 
campaign
Press Conferences, media cov-
erage / initiatives

• 
• 
• 

• 

• 
• 

• 
• 

• 

• 

Revamped Focus
EMPOWER
High-level programs with 
backgrounders
Capacity building programs on 
emerging areas
Monthly Program calendar
PMS Scheme with value added 
features

•
•
•

•

•
•

•
•

•

•
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� ICSI-WIRC Annual General Meeting, 2012 : I am pleased to share that we have convened the 36th Annual General 
Meeting (AGM) of the ICSI-WIRC to be held on Friday, 27th July, 2012, at 5 p.m. at WIRO, Mumbai. I invite all of you 
to please make it convenient to attend the AGM. 

Please do write at cschairman.wirc@gmail.com Your suggestions and inputs would help achieve the overall objectives 
towards our theme of the year 2012 – “Educate, Empower & Execute”.

Best Wishes,

Cordially – Mahavir Lunawat

● Become a member of ICSI Benevolent Fund (CSBF)

● Help in fund-raising initiatives of ICSI-WIRC

● Become a member of WIRC Professional 
Membership Scheme (PMS)

Requests...

CHAIRMAN'S COMMUNIQUE (Contd.)
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FROM THE EDITOR

Dear Readers,

“A creative man is motivated by the desire to achieve, not by the desire to beat 
others.”

- Ayn Rand

With effl ux of time, role and responsibilities of a Company Secretary have gone 
through a radical change.  Company Secretaryship as a profession has also gained 
tremendous momentum with increase in demand from the corporates as we, the 
Company Secretaries are considered to be fi nancial and legal experts of this highly 
competitive corporate world.  The Company Secretaries are now expected to handle 
and manage crucial roles – be it in Taxation, Finance, Accounting, Corporate Law, 
Human Resource and Industrial Relations. 

The multi dimensional curriculum itself gives an idea of the thought process of the 
institute, which expects its members to be a step ahead and act proactively with 
positive attitude and with panache. This seems to be a new era in the profession of a 
Company Secretary, which not only gives wider visibility but also new opportunities 
to the new entrants. 

Mindset and approach to do something new and enter into new fi elds is very important 
for the members, which will not only give them a chance to explore new avenues but 
also enlighten the path of other members pursuing those streams. 

Given the current Indian economic scenario, the government is coming up with 
new statutes every other day so as to keep itself afl oat in line with the international 
standards and each of such new statutes impacting our corporates has to be keenly 
and deeply analysed for understanding its true impact – and this provides an 
opportunity to the Company Secretaries to take up this challenge and provide the 
best solution to the corporate. Even in the proposed Company Law, the regulators 
have reposed confi dence and fi x up more responsibilities on the professionals to act 
in the wisest manner to guide the corporates in the right path, which involves high 
integrity, responsibility and accountability - certifi cation by professionals has been 
recommended by the regulators, which will not only throw new opportunity but also 
put up a stiff challenge before the professionals to comply the law in its true spirit.

In this issue, we are covering Inter-Corporate Loans, Mergers approved under the 
Competition Act, 2002,  Valuation of Intellectual Property,  Looking under the hood - 
the Ideal xbrl Software Tool. etc.

CS Amit Kumar Jain

"A human being is not attaining his full heights until he is educated." - Horace Mann
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MORE SAVINGS
PER SQ.CM.

You always stand to benefit by advertising with the Market Leaders in Statutory/Financial 

Advertisement Releases – The Free Press Journal and Navshakti. We are one of the 

fastest growing newspapers and No. 1 choice of many Company Secretaries when it 

comes to releasing Audited and Unaudited Financial or Statutory Advertisements. Our 

clientele include organisations of all sizes and types – private and public. Most of our 

readers are well educated with many being opinion leaders with influence in their peer 

group. This ensures that you get better yield per insertion, i.e.  more  value  for  money!

Leader with 65% share of financial & statutory advertisement market

64% of the FPJ readers are in the age group of 21-40 years
� 60% of the FPJ readers pour over the FPJ from 2 hours to 30 minutes
� 60% of the FPJ readers are graduates or post graduates

� 
� 

A recent survey revealed the following insights into our readership:

The Voice of  Mumbai

Pune | Indore | Bhopal 

Free Press House, Free Press Journal Marg, 215 Nariman Point, Mumbai 400021
T: 022 2287 4566 extn.124 | E-mail: ad@fpj.co.in | www.freepressjournal.in  
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Monthly TARIFF for advertisement
in Focus

Type Size Employment Non 
Employment

Back Inner Cover Page 18 x 18 17,500 25,000
Full Page (Colour) 18 x 18 15,000 20,000
Half Page (Colour) 12 x 18 10,000 12,000
Half Page (B&W) 12 x 18 8,000 10,000
Quarter Page (Colour) 12 x 9 5,000 7,000

Annual Contract : (1) Out of 12 issues you have to remit only 
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Sponsorship: Out of 6 issues you have to remit only 5 issue 
charges, i.e. 1 issue will be free.
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ICSI’ by way of a Cheque /Demand Draft payable at Mumbai 
alongwith your release order / advertisement material.
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1. OPPRESSION AND MISMANAGEMENT
 After parties having raised a dispute over self. same 

issues and pending before fact fi nding Courts, CLB 
cannot adjudicate same by invoking jurisdication under 
sections 397 and 398. Petitioner was a shareholder of 
respondent Company, which was a family company. 
He fi led instant petition under section 397 seeking relief 
against respondents for not holding AGM and splitting 
his shares in his name and in his wife’s name. petitioner 
as well as respomdents fi led cross suits against each 
other for declaration of shareholding of petitioner in 
Civil Court. Petitioner did not elicit anywhere as to 
what were acts committed by respondent Nos. 2 and 
3 prejudicial to interest of petitioner except disputing 
splitting of shares in between petitioner and his wife 
and, therefore, petition did not fall within ambit of 
sections 397 and 398. Since petitioner did not make his 
wife a party while disputing her shareholding, petition 
was bad for non-joinder of parties. Petitioner’s principal 
grievance in petition fi led under sections 397 and 398 
was that company was not holding yearly AGMs, for 
which there is a separate section 186 for calling 
AGM on grounds mentioned in section 186 
and, therefore, petitioner could not ask for any 
relief under section 397 and 398. PRAVEEN 
MURARKA V. RAMA & SONS (CALCUTTA) 
(P.) LTD. (CLB – KOL.) [2011] 110 SCL 430 
(CLB – KOLKATA)

2. AMALGAMATION
 Petitioner companies i.e., transferor and 

transferee-companies, sought sanction to 
scheme of their amalgamation. Board of directors of 
both companies approved proposed scheme. Meetings 
of equity shareholders of both companies was dispensed 
with. Regional Director found that authorised share 
capital of transferor- company was to be added to 
authorised capital of transferee-company and raised 
an objection that transferee-company was required to 
pay registration fees for increased authorised capital. 
Objection of Regional Director was not sustainable. 
Scheme of amalgamation was to be sanctioned as same 
would be for benefi t and interest of equity shareholders 
of company. – LIFESIZE COMMUNICATIONS 
INDIA (P.) LTD., IN RE [2011] 110 SCL 66 (MADRAS)

3. COMPANY DEEMED TO BE DEFUNCT COMPANY 
ON FAILURE TO ENHANCE ITS PAID-UP 
CAPITAL WITHIN PRESCRIBED LIMIT WITHIN 
TIME – APPLICATION FOR RESTORATION 
OF NAME WITH UNDER – TAKING TO RAISE 
SHARE CAPITAL – IS RESTORATION OF NAME 
PERMISSIBLE – SECTIONS 3(3)/(5) AND 560

Once the company fails to raise the share capital to 
the prescribed limit within time specifi ed in terms 
of sub-section (3) of section 3, it is deemed to be a 
defunct company within  the meaning of section 560 
and its name is liable to be struck off the register of 
companies by the Registrar of Companies. A company 
which does not conform to the minimum requirement 
of the paid-up share capital cannot be restored to the 
register of companies even though restoration is sought 
with an undertaking to increase the share capital after 
restoration. There can be no equitable consideration in 
the face of a statute which creates an express bar for the 
incorporation or continuance of a company with a paid-
up share capital below the minimum prescribed by the 
statute. – VALUE ADVISORY SERVICES (P.) LTD. 
V. REGISTRAR OF COMPANIES [2011] 105 CLA 214 
(DEL.)

4. IS THERE A STATUTORY BAR TO 
ENTERTAINMENT OF CLAIM FOR DAMAGES FOR 
BREACH OF CONTRACT BY WAY OF CREDITORS’ 
WINDING UP – SECTIONS 433(E) AND 439

A claim for damages is generally not entertained by 
way of creditors’ winding up petition, though there 
is no statutory bar thereto. Winding up petitions of 
such type would be repelled on account of problems 
presented by such claims, namely, assessment of 
breach which is basis of claim, and ascertainment 
of quantum. There may be an additional problem of 
unjust enrichment of Petitioner in some cases. So the 
Petitioner shall be asked to pursue the matter in the 
arbitration proceedings already commenced or in a 

civil suit to be instituted in accordance with law, and the 
company petition shall be stayed permanently. – ITC 
LTD. V. OBEROI MALL (P.) LTD. [2011] 105 CLA 231 
(CAL.)

5. JURISDICTION OF REGISTRAR OF COMPANIES 
TO PROSECUTE COMPANY WHEN HE HAS NOT 
STATED AS TO HOW INFORMATION IS NOT 
SATISFACTORY – SECTION 209A

Certain information is called for under section 209A. The 
company is bound to furnish the same, if the Registrar 
of Companies is not satisfi ed with the information, 
it is his duty to specify as to how the information is 
not satisfactory and he may provide suffi cient time to 
furnish further information. Only thereafter the failure 
to comply with such direction will attract sub-section 
(2) of section 209A. – S SANTHOSH V. ASSISTANT 
REGISTRAR OF COMPANIES [2011] 104 CLA 220 
(MAD.)

CASE LAWS AT A GLANCE
RECENT JUDGEMENTS ON COMPANY LAW
CS Ajay Kumar, Practising Company Secretary, Mumbai

LEGAL WORLD
Case Laws

"A liberal education is at the heart of a civil society, and at the heart of a liberal education 
is the act of teaching." - A. Bartlett Giamatti
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CIRCULARS AND NOTIFICATIONS
CS Piyush Bindal, Practicing Company Secretary, Bhopal

MINISTRY OF CORPORATE AFFAIRS
1. IMPOSING FEES ON CERTAIN E-FORMS FILED WITH ROC, RD OR MCA (HQ) UNDER MCA-21 WHERE AT 

PRESENT NO FEE IS PRESCRIBED
 General Circular No. 14/2012
 Source: www.mca.gov.in
  The Ministry of Corporate Affairs has decided that fees shall be applicable on the following forms at the rates 

indicated in the table below:-

S. 
No.

Form No. Particulars of the Form Applicable fee

1 Form 1 of Investor 
Education Protection 
Fund Rule

Statement of amounts credited to Investor 
Education and Protection Fund.

As per Schedule X to the Act.

2 Form 23B Information by statutory auditor to the 
Registrar of companies Act, 1956 pursuant to 
section 224(1) (a) of the Companies Act, 1956.

As per Schedule X to the Act.

3 Form 24A Application to RD
(a) For Appointment of Auditors under 

Section 224(3)
(b) Others

As per Companies (Fee on 
Application) Rules, 1999

4 Form 36 Receiver’s or Manager’s abstract of As per 
Schedule X to receipts and payments (Charge 
related Form)

As per Schedule X to the Act.

5 Form 61 Application to ROC-
(a) Compounding of Offences u/s 621A
(b) Application for extension of Annual 

General Meeting upto 3 months u/s 166 of 
the Act

(c) Application for extension of time for 
preparation of Annual Accounts upto 18 
months u/s 220 of the Act.

(d) Others

(a) As per Companies (Fee on 
Application) Rules, 1999

(b) -Do-
(c) -Do-
(d) -Do-

6 Form 62 Form for submission of misc. documents under 
the below mentioned rules:
(a) Form 154 of the companies
 (Court) Rules, 1959
(b) Form 157 of the companies (Court) Rules, 

1959
(c) Form 158 of the Companies
 (Court) Rules, 1959

As per Schedule X to the Act.

7 Form 65 Application to the Central Govt. (HQ)-
(a) Application pursuant to Rule 2 of the 

Companies (Application for Extension of 
Time or Exemption under Subsection (8) of 
Section 58A) Rules, 1979.

(b) Information and explanation on reservations 
and qualifi cation contained in the cost audit 
report by a company

(c) Others

(a) As per Companies (Fee on 
Application) Rules, 1999

(b) Nil
(c) As per Companies (Fee on 

Application) Rules, 1999

  3. This circular will come into effect from 22nd July, 2012.

"America is becoming so educated that ignorance will be a novelty. 
I will belong to the select few." - Will Rogers 
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2. EXTENSION OF TIME IN FILING OF ANNUAL 

RETURN BY LIMITED LIABILITY PARTNERSHIPS 
(LLPs)

 General Circular No. 15/2012

 Source: www.mca.gov.in

 1. In continuation of this Ministry’s Circular No. 13/2012 
dated 06.06.2012 on the subject cited above, it is stated 
that the time for fi ling the Annual Return by LLPs (i.e. 
Form 11) has been extended upto 31st July, 2012.

 2. In order to have better understanding of the circular, 
it is clarifi ed that the time limit of 60 days shall be 
read as 122 days for fi ling of Form 11 by LLPs in 
respect of the fi nancial year ending on 31.03.2012. 
This circular shall be effective from 30.06.2012.

3. FILING OF BALANCE SHEET AND PROFIT AND 
LOSS ACCOUNT IN EXTENSIBLE BUSINESS 
REPORTING LANGUAGE (XBRL) MODE FOR 
FINANCIAL YEAR COMMENCING ON OR AFTER 
01.4.2011.

 General Circular No. 16/2012

 Source: www.mca.gov.in

 1. Vide Companies (Filing of documents and forms 
in Extensible Business Reporting Language) Rules, 
2011 not fi led vide GSR No. 748E dated 5.10.2011, 
select class of companies are required to fi le their 
Balance Sheet and Profi t & Loss Account and other 
documents as required U/S 220 of Companies 
Act, 1956 with the Registrar of Companies for the 
fi nancial year ending on or after 31st March, 2011.

 2. It has now been decided by the Ministry to mandate 
the following select class of companies to fi le their 
Balance Sheet and Profi t & Loss Account in XBRL 
mode for the fi nancial year commencing on or after 
01.4.2011:

  (i) all companies listed with any Stock Exchange(s) 
in India and their Indian subsidiaries; or

  (ii) all companies having paid up capital of Rupees 
fi ve crore and above; or

  (iii) all companies having turnover of Rupees one 
hundred crore and above; or

  (i) all companies who were required to fi le their 
fi nancial statements for FY 2010-11, using 
XBRL mode.

  However, banking companies, insurance 
companies, power companies and Non-Banking 
Financial Companies (NBFCs) are exempted from 
XBRL fi ling till further orders.

 3. The applicable taxonomy as per Schedule VI of 
the Companies Act, 1956 has already been placed 
on the Ministry’s website ‘www.mca.gov.in’. The 
Business Rules, validation tools, etc. required for 
preparing the fi nancial statements in XBRL format, 
as per the revised Schedule-VI and Accounting 
Standards, are under preparation and would soon 

be made available by the Ministry. The actual 
date for enabling XBRL fi ling will be intimated 
separately.

 4. Additional Fee Exemption: All companies referred 
to in Para-2 above, will be allowed to fi le their 
fi nancial statements in XBRL mode without any 
additional fee/ penalty upto 15th November, 2012 
or within 30 days from the date of their AGM, 
whichever is later.

 5. Training Requirement: Stakeholders are advised 
to visit the Ministry’s website www.mca.gov.in/
XBRL/index.html regularly to have training in 
XBRL on taxonomy related issues.

SERVICE TAX
1. APPLICABILITY OF PROVISIONS OF THE 

FINANCE ACT, 2004 RELATING TO EDUCATION 
CESS AND THE FINANCE ACT, 2007 RELATING 
TO SECONDARY AND HIGHER EDUCATION 
CESS– REGARDING.

 Circular No. 160/11/2012-ST
 Source: www.servicetax.gov.in
 There has been some doubt regarding the applicability 

of provisions of the Finance Act, 2004 relating to 
education cess and the Finance Act, 2007 relating to 
secondary and higher education cess as the concerned 
Acts make reference to section 66 of the Finance Act, 
1994, which shall cease to have effect from July 1, 2012. 
In this connection, as also in general, you may kindly 
refer to the sub-section (1) of section 8 of the General 
Clauses Act, 1897 which reads as under:

 “Where this Act, or any Central Act or Regulation 
made after reference to the commencement of this Act, 
repeals and re-enacts, with or without modifi cation, any 
provision of a former enactment, then references in any 
other enactment or in any instrument to the provision so 
repealed shall, unless a different intention appears, be 
construed as references to the provisions so re-enacted.”

 Thus any reference to section 66 of the Finance Act, 1994 
shall be construed as reference to the newly re-enacted 
provision i.e. section 66B of the same Act. Despite the 
stated position of law, the matter has been settled by the 
issue of Removal of Diffi culties Order No. 2/2012 dated 
29.06.2012.

2. CLARIFICATION ON POINT OF TAXATION 
RULES - REGARDING.

 Circular No. 162/13 /2012 –ST
 Source: www.servicetax.gov.in
 1. Consequent to the changes introduced at the time 

of Budget 2012 in the Point of Taxation Rules, 2011, 
together with revision of the service tax rate from 
10% to 12% and the subsequent changes that have 
been made effective from 01.07.2012, the following 
clarifi cations have been desired:

  (a) Point of taxation and the rate applicable in 
respect of continuous supply of services at 
the time of change in rates effective from 
01.04.2012;

"America is the best half-educated country in the world. " - Nicholas M. Butler
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  (b) Applicability of the revised rule 2A of 
the Service Tax (Determination of Value) 
Rules, 2006 to ongoing works contracts for 
determination of value when the value was 
being determined under the erstwhile Works 
Contract (Composition Scheme for Payment of 
Service Tax) Rules, 2007; and

  (c) Applicability of partial reverse charge 
provisions in respect of specifi ed services.

 2.1 The issues have been examined. The continuous 
supply of services was governed by rule 6 until 
31.03.2012. The rule started with the wordings 
“notwithstanding anything contained in rules 3, 
4 …” Therefore, the point of taxation in respect of 
services provided in terms of the said rule on or 
before 31.03.2012 would remain unaffected by rule 
4.

 2.2 To clarify the matter further, if the invoice had 
been issued or payment received in respect of such 
services on or before 31.03.2012, the point of taxation 
would stand determined under rule 6 accordingly 
and shall not alter due to the subsequent changes 
in the Point of Taxation Rules, 2011 that became 
effective only from 1. 4. 2012.

 3.1 However the position has undergone a change at 
the time of transition towards the Negative List and 
the introduction of other accompanying changes 
in Service Tax (Determination of Value) Rules, 
2006 and partial reverse charge. At the said time 
rule 6 stood omitted and the point of taxation was 
required to be determined ordinarily in such cases 
under the main rule i.e. rule 3. This rule is, however, 
overridden by rule 4 when there is a change in 
effective rate of tax. The “change in effective rate 
of tax” has been defi ned in clause (ba) of rule 2 to 
include a change in the portion of value on which 
tax is payable.

 3.2 To illustrate, the following would be changes in 
effective rate of tax:-

  (i)  the change in the portion of total value liable 
to tax in respect of works contract other than 
original works (from @ 4.8% earlier to @ 
12% on 60% of the total amount charged, or 
effectively @ 7.2% now).

  (ii)  Exemption granted to certain works contracts 
w.e.f. 1st July 2012 which were earlier taxable.

  (iii)  Taxability of certain works contracts which 
were hitherto exempted.

  (iv)  Change in the manner of payment of tax from 
composition scheme under the Works Contract 
(Composition Scheme for Payment of Service 
Tax) Rules, 2007 to payment on actual value 
under clause (i) of rule 2A of the Service Tax 
(Determination of Value) Rules, 2006.

 3.3 However, the following will not be a change in 
effective rate of tax:-

  (i)  Works contracts earlier paying service tax @ 
4.8% under Works Contract (Composition 

Scheme for Payment of Service Tax) Rules, 2007 
and now required to pay service tax @12% on 
40% of the total amount charged, keeping the 
effective rate again at 4.8% (as only the manner 
of expression has been altered).

  (ii)  Works contracts which were outside the scope 
of taxation (and not merely exempted) but 
have become now taxable e.g. construction 
of residential complex comprising of 2 to 12 
residential units, construction of buildings 
meant for use by NGOs etc. (Rule 5 of the Point 
of Taxation Rules, 2011 shall apply to such 
services.)

 3.4 Thus the point of taxation for services provided in 
respect of taxable works contracts in progress on 
01. 07 .2012 would need to be determined under 
rule 4 of the Point of Taxation Rules unless there is 
no change in effective rate of tax.

 4. It is further clarifi ed that the provisions of partial 
reverse charge would also be applicable in respect 
of such services where point of taxation is on or 
after 01.07.2012 under the applicable rule in respect 
of the service provider.

3. CLARIFICATION ON SERVICE TAX ON 
REMITTANCES - REGARDING.

 Circular No. 163/ 14/2012 –ST

 Source: www.servicetax.gov.in

 1. Concerns have been expressed in various forums 
regarding the leviability of service tax on the 
remittance of foreign currency in India from 
overseas.

 2. The matter has been examined and it is clarifi ed 
that there is no service tax per se on the amount of 
foreign currency remitted to India from overseas. In 
the negative list regime, ‘service’ has been defi ned 
in clause (44) of section 65B of the Finance Act 1994, 
as amended, which excludes transaction in money. 
As the amount of remittance comprises money, the 
activity does not comprise a ‘service’ and thus not 
subjected to service tax.

 3. In case any fee or conversion charges are levied 
for sending such money, they are also not liable to 
service tax as the person sending the money and 
the company conducting the remittance are located 
outside India. In terms of the Place of Provision of 
Services Rules, 2012, such services are deemed to 
be provided outside India and thus not liable to 
service tax.

 4. It is further clarifi ed that even the Indian 
counterpart bank or fi nancial institution who 
charges the foreign bank or any other entity for 
the services provided at the receiving end, is not 
liable to service tax as the place of provision of such 
service shall be the location of the recipient of the 
service, i.e. outside India, in terms of Rule 3 of the 
Place of Provision of Services Rules, 2012.

"An educated man is thoroughly inoculated against humbug, thinks for himself and tries to 
give his thoughts, in speech or on paper, some style." - Alan K. Simpson 
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Defi nition
Section 2(36) - "managing director" means a director 
who, by virtue of an agreement with the company or of a 
resolution passed by the company in general meeting or by 
its Board of directors or, by virtue of its memorandum or 
articles of association, is entrusted with substantial powers 
of management which would not otherwise be exercisable 
by him, and includes a director occupying the position of a 
managing director, by whatever name called:
Provided that the power to do administrative acts 
of a routine nature when so authorised 
by the Board such as the power to affi x 
the common seal of the company 
to any document or to draw 
and endorse any cheque on the 
account of the company in any 
bank or to draw and endorse any 
negotiable instrument or to sign 
any certifi cate of share or to direct 
registration of transfer of any 
share, shall not be deemed to be 
included within substantial powers 
of management:
Provided further that a managing 
director of a company shall exercise his powers 
subject to the superintendence, control and 
direction of its Board of directors;
Section 2(24) - "manager" means an individual (not being 
the managing agent) who, subject to the superintendence, 
control and direction of the Board of Directors, has the 
management of the whole, or substantially the whole, of the 
affairs of a company, and includes a director or any other 
person occupying the position of a manager, by whatever 
name called and whether under a contract of service or not;
Difference between Managing Director and Manager
There are seeming similarities between a managing director 
and manager;however, following distinctions between them 
can be made:
• A managing director has be a member of the Board 

whereas such requirement is not there for a manager
• A managing director is entrusted with substantial 

powers of management whereas a manager in-charge of 
the whole or substantially the whole of the organisation. 
By virtue of his statutory position, a manager has 
charge of the whole or substantially the whole of the 
organisation, a managing director has to be delegated 
with these powers by the Memorandum, Articles, Board 
or the Shareholders.

• A managing director would lose his powers 
automatically if he ceases to be a director whereas a 
manager who is also a director does not lose any of his 
powers of management if he vacates his position as a 
director.

Appointment of more than one managing director
A managing director is a director who by virtue of an 
agreement with the Company or a resolution passed 
by Company at a General Meeting or by virtue of the 

Articles of Association is entrusted with the 
substantial power of management which 
would not otherwise be exercisable by 

him.Although the control of 
company might be in the hands 
of the managing director, it is 
the duty of the directors to keep 
an eye on him and see that he 
directs a proper course.

Pursuant to Department 
clarifi cation vide F. No. 

8/16(1)/61-PR, Section 2(26) 
defi nes "managing director" as 
a director who is entrusted with 

substantial powers of management 
which term refers to the nature of the powers 

and not the quantum thereof. Section 2(24) of 
the Act on the other hand has defi ned the word "manager" 
as an individual who has the management of the whole or 
substantially the whole of the affairs of a company. Thus 
the managing director of a company may be entrusted with 
substantial power of management but not necessarily of the 
whole or substantially the whole of the affairs of a company. 
A company, may, therefore, have more than one managing 
director.
Usually the Articles of Association also determine the 
authority of the managing directors to represent and bind the 
company in its dealings with third parties. If there is more 
than one managing director, such authority can be either 
joint (acting together with one or more managing directors), 
or several (sole representation, i.e. each managing director 
has the authority to represent and bind the company on his/
her own).
Appointment of more than one manager
The defi nition highlights the role and position of a 
manager by the words "has the management of the whole, 
or substantially the whole, of the affairs of the company". 
It may be noted that a person who is entrusted with the 
powers of management of a particular function or division 
or department of the company's organisation would not be a 

CAN THERE BE MORE THAN ONE MANAGING 
DIRECTOR OR MANAGER IN A COMPANY?

 CS Subhodh Shetty, Deputy Company Secretary, L&T, Mumbai

CORPORATE LAW

"An education isn't how much you have committed to memory, or even how much you know. It's 
being able to differentiate between what you know and what you don't." - Anatole France 
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