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CS Prof. Programme Module-II

(Solution upto June - 2013 & Questions of Dec -  2013 Included)

Paper - 4: Corporate Restructuring and Insolvency

Chapter - 1: Introduction

2013 - June [1] {C} (a)

• ‘Corporate Restructuring’ is a term of wider importance and covers in its ambit

restructuring or reorganizing or financial restructuring of any organisation done in

order to operate more effectively & efficiently.

• Objective of corporate restructuring:

— Re - direction of the company and activities.

— Risk reduction.

— Deploying surplus cash from one business to another business.

— Development of core-competencies.

• Corporate restructuring helps in bringing an edge over competitor. It aims at

exploiting the strategic assets accumulated by a business i.e. natural monopolies,

goodwill, etc.

• In order to drive a competitive force, corporate restructuring strategies such as

merger & acquisitions exercise could be taken up that would bring an edge over

competitors. 

Chapter - 2: Strategies

2013 - June [1] {C} (b)

Strategic Alliance:

C Alliance means an agreement between two or more organisation to cooperate with

each other to accomplish their common goals and to strive for the benefits of both

of them.
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C It is an understanding between firms whereby resources capabilities & core

competencies are combined to pursue mutual interests.

Joint Venture:

C Joint venture is a venture in which an enterprise is formed with participation in the

ownership, control and management of minimum of two parties.

C In joint venture, a business enterprise is formed for profit in which parties of joint

venture share responsibilities in an agreed manner, by providing risk capital,

technology, trade mark & access to market, etc.

Chapter - 3: Mergers and Amalgamations

2013 - June [2] (a), (b), (c)

(a) (i) C In this case, the legal cell of Y Ltd. insists on the need for obtaining

approval from the Competition Commission of India.

C In this case, the total value of Y Ltd. is ` 1,100 crores.

C It does not exceed the threshold limit as prescribed under Section 5 of the

Competition Act, 2002, therefore the contention of the legal cell of Y Ltd. is not

correct.

(ii) C Section 6 of the Competition Act, 2002 deals with the provisions related to

combinations. 

C Any person or enterprise who proposes to enter into any combination, shall

give a notice to CCI.

C The notice shall contain the details of proposed combination & shall submit

the same together with the fee within 30 days of approval of the proposal

relating to merger or amalgamation by the board of directors.

C No combination shall come into effect until 210 days have passed from the

day of notice or the Commission has passed orders, whichever is earlier. 

(b) (i) The methods of arrangement that are described in Section 390(b) are as

under:

(i) By way of consolidation of shares of different class.

(ii) By way of division of shares of one class into shares of different class.

(iii) By both these methods.

(ii) Other possible methods of arrangement are as under:

(i) Reduction of paid up capital.

(ii) Conversion of one type of shares into another type of shares.

(iii) Conversion of shares into debentures or other securities.
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(c) C In the above case, the court has ordered for the publication of the notice

related to meeting in an English newspaper as well as in the Official Gazette.

C As per the Rule 73 of the Companies (Court) Rules 1959, the notice of the

meeting is required to be given to the creditors and/or members.

C Rules 74 of the above - mentioned rules specifies that the notice of the

meeting shall be advertised in such newspaper and in such manner as the

judge may direct within the stipulated time period.

C Court’s order to publish the notice in the English newspaper is tenable as per

law.

C But as per the provision of the Act & Rules, Court’s order to publish the notice

in the Official Gazette is not tenable.

2013 - June [3] (b), (c)

(b) C The Court validly rejected the scheme.

C In a decided case, Court held that generally the court would not interfere with

the valuation and swap ratio approved by all the shareholders.

C However when it feels prima facie that valuation is without proper basis, it

questions the valuation, or on the ground of not proper valuation can reject the

scheme. 

C In this case, the court rejected the scheme of amalgamation not due to

valuation but because it was not possible for the Honourable Court to come

to the conclusion whether the scheme is in public interest.

(c) C The facts of the present  case is similar to the case of Sumita Pharmaceuticals

Ltd.

C The Court held that exchange ratio, at which shareholders of amalgamating

company will be offered shares in the amalgamated company, will have to be

worked out based on the valuation of shares of the respective companies as

per the accepted methods of valuation, guidelines and the audited accounts

of the company.

C The value of each share of the amalgamating company is fixed keeping in

view the value of each share of amalgamating company to be allotted in

exchange for the former shares.

C Share exchange ratio based on financial positions of both companies on a

date later than appointed date is not objectionable since date of negotiations

between two companies cannot be ignored.
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Chapter - 4: Takeovers

2013 - June [1] {C} (c)

‘Open offer thresholds’ under the SEBI (Substantial Acquisition of Shares & Take overs)

Regulations, 2011 is as under:

C Regulation 3 of SEBI (SAST) Regulations, 2011 covers the provisions related to

open offer thresholds.

C The following are the threshold limits for acquisition of shares/voting rights, beyond

which an obligation to make an open offer is triggered:

(a) Acquisition of 25% or more shares/Voting rights: An acquirer who holds

less than 25% shares/voting rights in a target company and agrees to acquire

shares that will entitle him to exercise 25% or more shares/voting rights in a

target company, then he will need to make an open offer before acquisition of

such additional shares in a target company.

(b) Acquisition of more than 5% Shares or voting rights in a financial year:

An acquirer who holds 25% or more but less than the maximum permissible

non - public share holding in a target company, agrees to acquire more than

5% of the voting rights in any financial year, then he will need to make an

open offer before acquisition of such additional shares in a target company.

2013 - June [5] (b)

(b)  Please refer 2007 - June [4] (b) (iii)  on page no. 89

(c) The SEBI (Substantial Acquisition of Shares & Takeovers) Regulations  2011

provides for automatic exemption from making ‘mandatory offer’ other than inter se

transfer among promoters. Regulation 10 of SAST Regulations 2011 provides that

certain acquisition are exempt from the obligation to make an open offer.

Some of them are as follows: 

(i) Acquisition in the ordinary course of business by an under writer registered with

board by way of allotment pursuant to an underwriting agreement in terms of

SEBI Regulations.

(ii) Acquisition in the ordinary course of business by a stock broker registered with

Board in exercise of lein over shares purchased on behalf of the client.

(iii) Acquisition in the ordinary course of business by a merchant banker acting as

a stabilizing agent.

(iv) Acquisition in the ordinary course by a merchant banker registered with the

board in the process of market making.
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(v) Acquisition in the ordinary course of business by a Scheduled Commercial Bank,

acting as an escrow account.

(vi) Acquisition by invocation of pledge by scheduled commercial banks as a pledge.

(vii) Acquisition Pursuant to a scheme of Scheme 18 of SICA Act, 1985.

(viii) Acquisition by way of transmission, succession or inheritance.

(ix) Acquisition pursuant to a scheme of acquisition pursuant to the provisions of

SARFESI Act, 2002.

(x) Acquisition pursuant to a scheme of acquisition pursuant to the provisions of

SEBI (Delisting of Equity Shares) Regulations, 2009.

Chapter - 6: Valuation of Shares and Business

2013 - June [4] (b)

Fair value of shares:

C The fair value of shares means the value which is arrived on the basis of various

method such as net Asset Value Method, Yield method.

C Fair value of share can be calculated by using formula:

Fair value of shares =

%

Please refer 2004 - June [6] (a) on page no. 126

Chapter - 7: Corporate Demergers and Reverse Mergers

2013 - June [4] (a)

There are various ways in which de - merger can be done. Some of them are as under:

1. Demerger by agreement:

A demerger may be effected by agreement where under the demerged company

spins off its specific under taking to a resulting company in such a manner that all

the assets and liabilities of the undertaking becomes the assets and liabilities of the

resulting company.

  2. Demerger under scheme of arrangement:

Demerger under the scheme of arrangement can be done with the sanction of High

Court. Memorandum of Association of the company must contain the provisions

of demerger, in order to accomplish the scheme of arrangement.
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3. Demerger under voluntary Winding Up:

Section 494 of the Companies Act provides that where a company is proposed to

be wound up voluntarily, the liquidator of the transferor company may, with the

sanction of special resolution of that company conferring on the liquidator either a

general authority or an authority in respect to any particular arrangement, receive

by way of compensation or past compensation for the transfer or sale shares,

policies or other like interests in the transferee company, for distribution among the

members of the transferor company. 

Partial Demerger:

C Demerger may be carried out partially or completely.

C When a part/division/department of a company is separated and transferred

to one or more companies formed with the same shareholders who are

allotted shares in new company in the same proportion as held by them in the

demerged company, partial demerger occurs.

C In partial demerger, the existing company also continues to maintain its

separate legal entity and the new company being a separate legal identity,

carries on the separated or spun off business and undertaking of the existing

company.

Chapter - 8: Post Merger Re-organisation

2013 - June [3] (a)

Please refer 2005 - June [6] (c) on page no. 167

Chapter - 12: Legal Documentation

2013 - June [5] (a)

Please refer  2007 - Dec [5] (b) on page no. 211

Chapter - 13: Securitization and Debt Recovery

2013 - June [6] (a)

C As per the provisions of Section 20 of RDB & FI Act, 1993, any person aggrieved

by an order made by a Debt Recovery Tribunal may prefer an appeal to an

Appellate Tribunal.

C An appeal has to be filed  within the prescribed period of 45 days from the date on

which a copy of order made by the tribunal is received.

C The Appellate Tribunal may, after giving the parties to the appeal, an opportunity

of being heard pass such orders as it thinks fit.
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Deposit of amount of debt due, on filing appeal:

C As per the provisions of the Act, where an appeal is preferred by any person from

whom the amount of debt is due to a Bank or a Financial Institutions, then such

appeal shall not be entertained unless such person has deposited 75% of the

amount of debt so due from him with the Appellate Tribunal.

C Appellate Tribunal, may waive or reduce the amount to be deposited.

(b) Some of the salient features of an ‘inquiry’ into the status of sick industrial

companies contained in the Sick Industrial Companies (Special Provision) Act,

1985 are as under:

C Board of Industrial Financial Reconstruction (BIFR) may make such inquiry as it

may think fit for determining whether the industrial company has become a sick

industrial company upon a receipt of reference with respect to such company under

Section 15 of the Act or upon information received with respect to such company.

C BIFR may require any operating agency to enquire into and make a report.

C BIFR has powers to appoint one or more persons to be a special director or special

directors of the company to make an inquiry into an industrial company.

C BIFR is required to make a suitable order on the completion of inquiry.

C If the Board is satisfied that the company has become a sick industrial company,

the Board shall decide whether it is practicable for the company to make its net

worth exceed the accumulated losses within a reasonable time.

C If the Board decides that it is not practicable for a sick industrial company to make

its net worth exceeds the accumulated losses then it shall order the operating

agency to prepare a scheme for revival/rehabilitation of sick industrial company.

2013 - June [8] (a) (ii)

Directions against disposal of assets under the Sick Industrial Companies

(Special Provisions) Act, 1985:

C Sick Industrial Companies (Special Provisions) Act, 1985 covers the provisions

related to disposal of assets.

C As per the provisions of the Act, BIFR has the power to order not to dispose off any

assets of the company in the interests of the creditors, shareholders, company or

in public interest.

BIFR can pass such orders in the following circumstances:

ÿ During the period of preparation of the scheme.



Solved Scanner  Appendix CS Prof. Prog. M -II Paper 4 8

  

ÿ During the period beginning with the recording of opinion by the Board for winding

up of the company and upto commencement of the proceedings relating to the

winding up before the High Court.

C The powers to the BIFR under the SICA Act has been provided in the interest of

the sick industrial company or creditors or shareholders or in the public interest.

2013 - June [8] (b)

Section 31 of the SARFAESI Act, 2002 provides for non - applicability of SARFAESI Act

in certain cases.

The provisions of the Act shall not apply to:

C A lein on any goods, money or security given by or under the Indian Contract Act,

1872 or The Sale of Goods Act, 1930.

C Pledge of movables as per the Indian Contract Act, 1872.(Section 172)

C Creation of any security in any aircraft as per the Aircraft Act, 1934.

C Creation of security interest in any vessel as defined in Merchant Shipping Act,

1958.

C Any conditional sale, hire purchase or lease in which no security interest has been

created.

C Any rights of unpaid seller under Section 47 of The Sale of Goods Act,1930.

C Any security interest created in agricultural land.

C In case the amount due is less than 25% of the principal amount and interest

thereon.

Chapter - 14: Winding-up

2013 - June [7] (a)

Please refer 2005 - June [1] {c} (vi) on page no. 242

2013 - June [8] (a) (iii)

Order of Priority of debts under winding up:

The order of priority of debts under winding up are as under:

(i) Secured creditors subject to a pari pass charge in favour of the workmen.

(ii) Workmen’s dues and debts due to creditors as per Section 529 of the

Companies Act, 1956.

(iii) Cost and charges of winding up.

(iv) Preferential Debts

(v) Floating charges as per the Companies Act.

(vi) Unsecured creditors.
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Chapter - 15: Cross Border Insolvency

2013 - June [7] (b)

The salient features of a desired code of ethics for insolvency practitioners are as

follows:

1. Fundamental Principles:

Some of the fundamental principles that insolvency practitioners  should adopt are:

C Integrity. 

C Objectivity. 

C Professional competence & due care. 

C Confidentiality.

C Professional Behaviour.

2. Conflict of Interest:

An insolvency practitioner should take reasonable steps to identify circumstances

of conflict of interest.

3. Professional & personal relationships:

The insolvency practitioner should evaluate the impact of the professional &

personal relationship.

4. Transparency:

An insolvency practitioner should be transparent on his acts and dealings.

5. Record Keeping:

An insolvency practitioner should maintain the proper records.

6. Gifts & hospitality:

An insolvency practitioner should not accept any offer of gift or hospitality from the

persons involved in the process of insolvency during the course of insolvency.

(c) Please refer 2006 - June [7] (c) on page no. 259

%

Please refer 2009 - June [7] (b) on page no. 261

2013 - June [8] (a) (i)

Corporate insolvency:

C Provisions related to corporate insolvency is contained in the Companies Act, 1956

under which winding up of companies is carried out.

C Sick Industrial Companies (Special Provisions) Act, 1985 (SICA) & SARFAESI Act,

2002 deals with revival and rehabilitation of sick companies, winding up of

insolvent company and the legal process involved therein. 

C A company is considered to be insolvent, if it is unable to pay its debts.
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Chapter - 16: Objective Questions

2013 - June [1] {C} (d)

(i) False:

Prior approval of the Reserve Bank of India is required after the scheme of

amalgamation is approved by the board but before it is submitted to the High

Court for approval, in case where the NBFC is proposed to be amalgamated

into a banking company.

(ii) False:

According to provisions of Sub - Section (2) of Section 391 of the Companies

Act,1956, majority in number representing three fourth in value of the creditors

or members or a class of them should agree to the scheme of compromise or

arrangement. In the present case, the arrangement has been passed by only

secured creditors having 70% value. 

(iii) True:

Prior permission of Reserve Bank of India is required to be obtained in case

where the scheme of amalgamation require issue of shares/cash option to

Non - Resident Indians.

(iv) False

CAccording to Section 394 (4)(b) of the Companies Act, 1956 transferee

company does not include any company other than a company within the

meaning of this Act, but “transferor Company” includes any body corporate,

whether a company within the meaning of this Act or not.

CThus the transferee company must be a company which is capable of wound

up under the Companies Act, 1956 and the transferor company need not be

a company which is capable of wound up under the Companies Act,1956.

(v) True:

According to Section 394(1) in merger and amalgamation the court may either

by order sanctioning the compromise or arrangement or by a subsequent

order, make provisions for dissolution without winding up, of any transferor

company.

Question Paper of June - 2013

Chapter - 3: Mergers and Amalgamations

2013 - Dec [2] (a) What are the approvals required in a scheme of merger ?

(8 marks)
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2013 - Dec [3] (a) It is a general principle followed in case of arrangement and

amalgamation that the transferor companies are dissolved without hassles of winding-

up process. You are Company Secretary of a transferor company and have obtained

the court order and filed it with the Registrar of Companies. Do you think that dissolution

process is over automatically or some other formalities still remain to be completed for

the dissolution to take effect? Explain. (5 marks) 

(b) For a merger, it is the shareholders who decide whether the company will merge

with another company or not. There is no hostile process/method to force merger by the

other company. However, the Companies Act, 1956 empowers someone who can force

amalgamation of more than one company in public interest. You are required to answer

the following:

(i) Which authority can force the merger?

(ii) What is the underlying situation for that?

(iii) What is the remedy in the hands of the affected persons?

(iv) How is it implemented?

(v) What are the pre-conditions in case of amalgamation of banks? (1 mark each)

Chapter - 4: Takeovers

2013 - Dec [1] {C} (a) “In modern business world, business captains aim to capture

market share and establish their rein in the product/service line and thereby increase

their profitability. For this, their approach remains different at different times.

Sometimes, they resort to ‘friendly or hostile takeover route’ and sometimes take

‘amalgamation/merger route’, the latter route being a long drawn process due to various

approvals involved including the approval from shareholders and creditors of both the

companies. But their destination remains the same.”

In light of the above statement, answer the following :

(i) If the acquiring company or transferee company, as the case may be, is

profitable and healthy one and target company or amalgamating company is

losing one, which route is most advantageous from tax planning point of view?

(ii) What are the qualifying conditions to avail tax benefits for claiming accumulated

losses?

(iii) What are the path breaker(s)/hindrance(s) in the success of a hostile takeover?

Mention any three such reasons.

(iv) If the business captain has no liquid funds in hand, which option is preferable?

(v) In the long-term, which option is more stable and why? (3 marks each)
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2013 - Dec [3] (c) Enumerate the reasons inducing companies to go for international

acquisitions. (5 marks)

2013 - Dec [5] (a) Target Company Ltd. (TCL) has paid-up share capital of 10,00,000

equity shares fully paid-up and the shares are listed with recognised stock exchange

of the State where the company is registered. Hemant is holding 1,00,000 equity shares

of TCL. However, after taking into account the equity shares held by his associates and

persons acting in concert (PAC), the holding of equity shares has reached the threshold

limit of 25%, i.e. 2,50,000 equity shares, which is a trigger point for making open offer.

Hemant is in no mood to make an open offer and has stopped acquiring further equity

shares from the market.

However, for expansion plans, the company has offered rights shares in the ratio of 1:2,

i.e., 1 share for every 2 shares held. After success of rights issue, the enhanced equity

share capital of the company shall be 15,00,000 equity shares of ̀  10 each aggregating

to ̀  1.5 crore and Hemant along with PAC, etc., will have 3,75,000 equity shares, if they

apply for rights entitlement only and no additional shares. Hemant along with PAC, etc.,

applies for the rights entitlement only. Hemant is confused and seeks your opinion as

a Practicing Company Secretary regarding the following :

Whether Hemant would need to make open offer for applying in rights issue as he

alongwith PAC, etc., has already touched the trigger point of 25% paid-up equity share

capital of TCL? Give your advice quoting the relevant provisions of the SEBI

(Substantial Acquisition of Shares and Takeovers) Regulations, 2011. (6 marks)

Chapter - 5: Funding of Mergers and Takeovers

2013 - Dec [2] (b) Explain the provisions of automatic route of external commercial

borrowings (ECBs). (7 marks)

Chapter - 7: Corporate Demergers and Reverse Mergers

2013 - Dec [5] (b) What is the difference between “demerger’ and ‘reconstruction’?

(6 marks) 

Chapter - 8: Post Merger Re-organisation

2013 - Dec [5] (c) What are the factors relevant for ‘post-merger evaluation’?

(3 marks) 
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Chapter - 9: Financial Restructuring

2013 - Dec [4] (a) Explain the provisions of buy-back under the Companies Act, 1956

with reference to Board resolution and shareholders’ resolution. What is the maximum

quantum of buy-back allowed under the Act ? (9 marks)

Chapter - 12: Legal Documentation

2013 - Dec [4] (b) Draft a notice convening a meeting of unsecured creditors in a

scheme of merger. (6 marks)

Chapter - 13: Securitization and Debt Recovery

2013 - Dec [7] (b) What is the composition of Debt Recovery Tribunal (DRT) ? State the

qualification and eligibility to get appointment on the same. (5 marks)

(c)  Explain non-performing assets (NPAs) under the Securitisation and Reconstruction

of Financial Assets and Enforcement of Security Interest Act, 2002. (4 marks)

2013 - Dec [8] (b) State the grounds on which RBI is entitled to exercise its powers

under section 4 of the Securitisation and Recnstruction of Financial Assets and

Enforcement of Security Interest Act, 2002 to cancel the ‘certificate of registration’

issued to any asset reconstruction company? State the procedure being followed by

RBI before cancellation of certificate of registration. (5 marks)

Chapter - 14: Winding-up

2013 - Dec [6] (a) ‘Winding-up’ and ‘dissolution’ in respect of a company are the same

thing. Comment. (5 marks) 

(b) Explain ‘preferential payments’ in the process of winding-up. (5 marks)

Chapter - 15: Cross Border Insolvency

2013 - Dec [6] (c) Briefly describe the role of professionals in the insolvency process.

(5 marks)

2013 - Dec [7] (a) What are the procedural requirements for recognition of foreign

proceedings under the UNCITRAL Model Law? (6 marks)

2013 - Dec [8] (a) “It is cardinal principle of law that a person can be insolvent but a

company cannot be adjudged insolvent”. Comment. (6 marks)

2013 - Dec [8] (c) Write short notes on the following:

(i) Foreign court

(ii) Meaning of State. (2 marks each)
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Chapter - 16: Objective Questions

2013 - Dec [1] {C} (b) State whether the following statements are true or false citing

relevant provisions of the law/case law:

(i) Creditors’ approval to the scheme of amalgamation is mandatory for court’s

sanction and this approval is obtained at the general meeting convened by the

company.

(ii) Where a scheme is not approved at a meeting by the requisite majority but is

subsequently approved by individual affidavits, the court cannot sanction the

scheme.

(iii) The listed companies are required to file the scheme of merger or amalgamation

with all the stock exchanges where the shares of the company are listed at least

sixty days prior to filing it with the High Court.

(iv) In a scheme of merger/amalgamation, the court is empowered to order the

transfer of undertaking, properties or liabilities only wholly and not in part.

(v) A person holding less than 25% voting rights/shares in a target company cannot

make an open offer unless he crosses the threshold limit of 25%.

(2 marks each)
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