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CHAIRMAN'S COMMUNIQUE

Dear All,

"Do not follow where the path may lead. 
Go instead where there is no path and leave a trail." 

- Harold R. McAlindon 

This month we organised various high profile programs and many more 
are in pipeline including co-hosting of ICSI National Convention. Let me 
present some of the major highlights of certain programs / events of ICSI-
WIRC organised since my last communiqué. 

	ICSI-WIRC Annual Regional Students’ Conference : ICSI-WIRC jointly 
with Nagpur Chapter organised annual regional students’ conference on 
18th and 19th August at Nagpur. The Conference was a grand success with 
house-full of students, galaxy of speakers, launch of e-souvenir, paper 
presentations, quiz competitions and various other features. Hon’ble 

President and Vice-President of ICSI also graced the occasion. Heart-felt compliments to Nagpur 
Chapter for great efforts and organising a wonderful conference for students.   

	National Seminar on Corporate Governance & Sustainability : As part of the 2nd ICSI Corporate 
Governance Week, year 2012, a high-profile seminar on corporate governance and sustainability 
was organised at NSE Auditorium, Mumbai. The Seminar was inaugurated by Shri Rajeev 
Agarwal, Wholetime Member, SEBI and Ms. Chitra Ramakrishna, Joint MD, NSE. S/Shri S N 
Ananthasubramanian, Vice President, ICSI,  B Narasimhan, Chairman, Capital Markets Committee, 
ICSI and Atul Mehta, Program Director were also present. Eminent speakers included Dr. A K 
Khandelwal, Ms. Zia Mody and Shri S V Subramaniam. An ICSI-publication was also released at 
the seminar.  

	ICSI-WIRC Joint Programs with Chapters : I am pleased to inform that during the period, two 
important residential programs were organised by ICSI-WIRC jointly with chapters, viz. :

	2 days Residential Seminar at Silvassa hosted by Surat Chapter on ‘New Horizon for the 
Profession’ on 25th and 26th August. This seminar also provided an easy platform for the 
members and students of Silvassa, Vapi, Valsad and surrounding locations.  Compliments to 
Surat Chapter and members from Vapi for organising a successful seminar within a short span 
of time. 

	2 days CS Conclave hosted by Goa Chapter on ‘Corporate Engineering’ on 1st and 2nd 
September. This Conclave was third in the series of such Conclave being organised every 
year by Goa Chapter. Shri S N Ananthasubramanian, Vice President, ICSI inaugurated the 
Conclave. Members’ directory was released at the Conclave.  Compliments to Goa Chapter for 
organising topical and relevant Conclave year after year.   
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	ICSI-WIRC MP State Conference : We are pleased to inform that the first State Conference of 
ICSI-WIRC is being organised in Bhopal, State of MP by ICSI-WIRC alongwith the Chapters of MP 
on 15th & 16th September on the theme ‘Business, Governance & State of MP’. 

	ICSI-WIRC Foundation Day Celebrations : I am pleased to inform that for the first time in recent 
past, ICS-WIRC would be celebrating its Foundation Day. I request all members to participate in 
the celebrations the details of which would be shared soon.

	ICSI National Convention, 2012 : ICSI National Convention would be hosted by ICSI-WIRC 
at Ambey Valley, Lonavla on 4th-6th October. I am pleased to inform that it has received over-
whelming response and I do look forward to welcome you in the biggest program of our Institute. 

ICSI examination results were declared on 25th August and I congratulate all the successful students 
who passed and wish all students good luck for their future examination and career.

Please do write at chairman.wirc@icsi.edu /cschairman.wirc@gmail.com Your suggestions and inputs 
would help achieve the overall objectives towards our theme of the year 2012 – “Educate, Empower 
& Execute”.

Best Wishes, 

Cordially –Mahavir Lunawat
September 16, 2012

● Become a member of ICSI Benevolent Fund (CSBF)

● Help in fund-raising initiatives of ICSI-WIRC

● Become a member of WIRC Professional 
Membership Scheme (PMS)

Requests...
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FROM THE EDITOR

Dear Readers,

"The will to win, the desire to succeed, the urge to reach your full potential... these 

are the keys that will unlock the door to personal excellence." 

- Confucious

In the fast changing regulatory framework, duties and responsibilities of 
professional are also taking new turn. Regulations and Statutes in every 
sphere changing, be it GAAR, Negative List of Service Tax which put 
umbrella on maximum services or SEBI Guidelines, SME Listing, MCA 
Notification, XBRL or most awaited New Companies Bills. In such a ever 
changing scenario, with the introduction of new reforms, Diversity is the 
first and most desirable skill expected from the professionals. Professionals 
should strive hard for attaining execution skills, as all possess skills and 
ideas but the thing which needs to be improved is “Implementation”. In the 
present dynamic environment, it would be apt to add in the famous saying 
“Nothing Dies faster than a Brilliant idea in a Closed Mind” with “It’s 
always better to prefer a Good Idea over Brilliant one, if that brilliant idea 
can’t be executed”.

Taking in to Consideration all these facts WIRC initiated the concept of 
“State Annual Conferences” where Business Environment, State regulations 
and statutes will be discussed and interactions with the State Regulatory 
Authorities will be arranged to provide a new platform to the professionals for 
entering into the unexplored fields of State Laws Advisory and Compliances.

To have an insight on these vibrant issues, we have tried to cover the major 
updates for our readers.

Happy reading!!!

CS Amit Kumar Jain

“If you take responsibility for yourself you will develop a hunger to accomplish 
your dreams.” - Les Brown
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MORE SAVINGS
PER SQ.CM.

You always stand to benefit by advertising with the Market Leaders in Statutory/Financial 
Advertisement Releases – The Free Press Journal and Navshakti. We are one of the 
fastest growing newspapers and No. 1 choice of many Company Secretaries when it 
comes to releasing Audited and Unaudited Financial or Statutory Advertisements. Our 
clientele include organisations of all sizes and types – private and public. Most of our 
readers are well educated with many being opinion leaders with influence in their peer 
group. This ensures that you get better yield per insertion, i.e.  more  value  for  money!

Leader with 65% share of financial & statutory advertisement market
64% of the FPJ readers are in the age group of 21-40 years

� 60% of the FPJ readers pour over the FPJ from 2 hours to 30 minutes
� 60% of the FPJ readers are graduates or post graduates

� 
� 

A recent survey revealed the following insights into our readership:

The Voice of  Mumbai

Pune | Indore | Bhopal 

Free Press House, Free Press Journal Marg, 215 Nariman Point, Mumbai 400021
T: 022 2287 4566 extn.124 | E-mail: ad@fpj.co.in | www.freepressjournal.in  
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INDIA’S LEADING XBRL SOLUTION PROVIDERwebtel XBRL
eXtensible Business Reporting Language

WEB-XBRLWEB-XBRL
(Complexity to Simplicity)

Annual Report in XBRL format AS PER REVISED SCHEDULE VI

with COST AUDIT & COST COMPLIANCE REPORT AND 

A Complete Software Solution for Preparation & Filing of 

FACILITY FOR AUTOMATIC PREPARATION OF FORM  

FOR NON XBRL COMPANIES

 

23AC/ACA

One Stop Solution For All Your e-Filing Needs !!!

Web-XBRL Web-Cost-XBRL
•  Automatic import of Master Data of Company through CIN
    & Directors through DIN.
•  Import Balance Sheet and P & L a/c from Excel.
•  Auditor’s Report, Director’s Report, Notes to Accounts etc.
•  Import from Word file, prepare in Word format in software itself.
•  Tagging of Financial Data for Current and Previous Year in One go.
•  Easy Tagging of Non-Financial Data i.e. Notes to Accounts.
•  Easy Punching of Data with Dimensions (like region wise) 
•  Fixed Assets’ Template to simplify tagging of Detailed Data.
•  Automatic Validation of XBRL Instance Document by MCA 
    Validation Tool.
•  Generation of XBRL Instance Document.

•  Preparation of Cost Audit Report & Cost Compliance Report in 
    XBRL/Manual Format.
•  Automatic Import of Master Data of Co. via CIN & Directors via DIN
•  One Time creation of Product Master & Product Details.
•  Import Cost Audit & Compliance Report from Word file
•  Import/Copy Financial Data From/To Excel.
•  Easy Text Block Tagging of Cost Audit & Compliance Report.
•  Easy Punching of Data with Dimensions (like product wise etc.)
•  In built Validations to Prevent Errors.
•  Cross referencing of Financial Figures in Tables.
•  Automatic Validation of Cost Instance Document by MCA Validation
     Tool.

Regd. Off. : 1002, Vikrant Tower, Rajendra Place, New Delhi - 110008  Ph. : 011-45054040

E-mail  contact@webtel.in,  E-mail  contact@webxbrl.com      Website : www.webtel.in, Website : www.webxbrl.com       

Our Presence: Delhi,Mumbai,Chennai,Ahmedabad,Banglore,Hydrabad,Kolkata,Parwanoo,Indore,Pune,UK

Contact: Delhi/NCR: Nisha 9312931103 Other Stations: Shweta 9311076337 Outsourcing/Training: Ritika 9311076318
    

Our Super  Distributor: Pooja Law House, New Delhi. Ph.: 011-23370152,  23379103, 9350042870

WEB-XBRL is Not An Excel Template
It Is An Intelligent Software

Our Intelligent Software Ensures FASTEST CONVERSION OF XBRL Document
But Certainly Professional Judgment Can’t Be AUTOMATED

XBRL Conversion Time ??? 

Most User Friendly and Cost
Effective Software
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RD COLUMN

Regulating Multi-Level Marketing Business
Multi-Level Marketing (MLM) 
business involves a strategy 
whereby the sales team earns 
not only for sales they generate 
themselves, but also for the sales 
of others they recruit, creating 

a cascade of distributors with multiple levels 
of compensation. MLM has been referred to as 
pyramid selling, network and referral marketing. 
The fact is that his business of MLM is not being 
regulate by any agencies. There are number of 
schemes in the market floated by these MLM, 
body corporates and also un-incorporated bodies. 

There have been any numbers of MLM scams 
that have been reported in the media. However, 
even the State Governments too have been slow 
to react to MLM frauds. Kerala has become the 
first state to set guidelines in September 2011 
for MLM companies triggered by the Tycoon 
Empire International scam of about Rs. 1000 
Crores. The guidelines include refund of money 
to a customer not satisfied by the product within 
30 days; banning of membership fee; freedom to 
customers to examine samples prior to purchase; 
necessity for the company representative to carry 
a photo identity issued by a Government agency; 
availability of permanent grievances redressal 

mechanism; proper accounting; transparency etc.

The fact of the matter is that most of the MLM 
companies are taking the members of the general 
public especially those gullible lots with the lure 
of making them rich. However, the fact is that 
these customers of MLM schemes are taken for a 
ride and they soon lose their hard earned money. 
It is therefore necessary to have a single regulator 
whether it is RBI, SEBI or some other department 
of Finance to regulate the MLM businesses of 
these companies which have now spread from 
the business of sale of products to service sector. 

Till such time that a regulator is put in place, it 
is the duty of the professionals viz. Company 
Secretaries and Chartered Accountants to bring 
to the notice of the Police and other authorities of 
such MLM business which they feel are actually 
cheating the customers of their hard earned 
money. In Maharashtra, the Economic Offence 
Wing is looking into such crimes including 
offences under Maharashtra Protection of Interest 
of Depositors (in Financial Establishments) Act 
1999 (MPID Act.

(S. M. AMEERUL MILLATH)
Regional Director (West)

Ministry of Corporate Affairs

“In dreams begins responsibility.” - William Butler Yeats
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LEGAL WORLD
Case Laws

CASE LAWS AT A GLANCE
RECENT JUDGEMENTS ON COMPANY LAW
CS Ajay Kumar, Practising Company Secretary, Mumbai

1. REGISTRATION OF CHARGES IS A MUST FOR 
TREATING A CREDITOR AS SECURED CREDITOR

 A mere money decree passed by a Court of law does 
not entitle an unsecured creditor to be treated as a 
secured creditor. To claim status of a secured creditor, 
either charge is to be created by parties or charge 
has to be created by operation of law or by decree of 
Court. Appellant had advanced a loan to company-
in-liquidation for allotment of Non-Convertible 
Debentures (NCD). On company’s failure to issue NCDs, 
appellant obtained a decree in its favour from Debt 
Recovery Tribunal (DRT). Official Liquidator 
rejected appellant’s claim as secured creditor 
on ground that appellant’s charge was not 
registered under section 125. Neither a charge 
was created by company-in-liquidation nor a 
charge was created by operation of any law or 
by decree of DRT. Mere because appellant was 
in possession of a decree for recovery, did not 
mean that appellant became a secured creditor. 
Since there was no charge in favour of appellant 
could not be considered as a secured creditor. 
- INDUSTRIAL DEVELOPMENT BANK OF INDIA 
V. THAPAR AGRO MILLS LTD. [2011] 108 SCL 348 
(DELHI)

2. POWER OF HIGH COURT TO GRANT RELIEF 
UNDER SECTION 633(1)

 High Court will have same power to relieve an 
alleged offender as Criminal Court has under section 
633(1). Pursuant to an inspection under section 209A 
of books of account and other records of company, 
Registrar of Companies (ROC) issued eight show-
cause notices against company and its said directors, 
i.e., Petitioners. Show-cause notices related to alleged 
failure to disclose facts or information and error in 
accounting. Petitioners filed instant application under 
section 633(2) for discharging them from offences 
alleged in show-cause notices. According to company 
disclosures were properly made and it adopted and 
applied an accounting standard which was thought by 
a professionally qualified auditor to be proper. On facts, 
it could not be said that directors and other officers 
of company who were Petitioners had ‘failed to take 
reasonable steps’ and, therefore, application was to be 
allowed by passing orders discharging Petitioners from 
offences alleged in show-cause notices. - DHUNSERI 
PETROCHEM & TEA LTD. V. ROC [2011] 108 SCL 
482 (CAL)

3. POWER OF COMPANY LAW BOARD TO ORDER 
EXTRA ORDINARY GENERAL MEETING TO BE 
CALLED UNDER SECTION 186

 Power of Company Law Board (CLB) to order meeting 
to be called. Exercising power under section 186, 
CLB is not required o enter upon a consideration of 
various allegations and counter-allegations as regards 
management of company. Appellants were promoters of 

company ‘Z’. Respondent had acquired equity shares of 
‘Z’. Its shareholding was 46.85 per cent of equity capital of 
‘Z’. Appellant as well as Respondent had filed company 
petitions under sections 397 and 398. Both company 
petitions were pending before CLB. Respondent filed 
an application under section 186 seeking a direction 
for convening an extraordinary general meeting of 
‘Z’ immediately to consider appointment of nominee 
directors on behalf of respondent on board of ‘Z’. CLB 
impugned order granted permission to respondent to 
convene extraordinary general meeting of ‘Z’. Since 
there were serious disputes among parties with regard 

to management of ‘Z’ and nominee directors of 
respondent were not there on board, CLB rightly 
directed convening of extraordinary general meeting 
in exercise of powers conferred under section 186. 
Since impugned direction was only for purpose of 
ensuring that independent directors were appointed 
to board of ‘Z’ representing majority shareholders so 
that company’s affairs were regulated in best manner, 
there was absolutely no justifiable reason to find fault 
with such order. – DR. JAYARAM CHIGURUPATI 
V. RANBAXY LABORATORIES LTD. [2011] 108 

SCL 448/12 196 (AP)
4. POWER OF HIGH COURT TO GRANT 

RELIEF UNDER SECTION 633 (2) IN RESPECT 
OF ALLEGATIONS THAT ACCOUNTING 
STANDARDS WERE NOT COMPLIED WITH

 Where most of allegations are technical in nature, relating 
to non-compliance of accounting standards, which have 
not affected the entire accounting procedure adopted 
by the company or in disclosure of the true affairs of 
the company, and the petitioners, who apprehend 
to be prosecuted for the alleged violations, have not 
only acted honestly but also have acted reasonably 
in maintenance of the account of the company, the 
petitioners are entitled to be excused under sub- section 
(2) of section 633 – PRADIP KUMAR KHAITAN V. 
ROC [2012] 106 CLA 298 (ORI.)

5. RESOLUTION OF BOARD OF DIRECTORS 
CANNOT BE VOIDED FOR NOT RE-DISCLOSING 
PERSONAL INTEREST IN A CONTRACT/ 
ARRANGEMENT WHEN DISCLOSURE WAS 
MADE IN PREVIOUS MEETING WHICH IS ON 
RECORD – SECTION 299

 Spirit of section 299 behind disclosure of interest by a 
director is to put other directors and company to notice 
of the interest held by any of the directors in the matter 
under consideration. Such disclosure is necessarily 
of such interest or right which the other directors are 
not aware of. Where the directors are fully aware of 
the interest of directors concerned and the relevant 
information is already on record, the resolution cannot 
be voided merely for non-reiteration of the information 
in the format of formal disclosure which is mere empty 
formality – RAVI RAJ GUPTA V. HANSRAJ GUPTA 
7 CO. [2011] 106 CLA 310 (DEL.)

“It takes a lot of courage to show your dreams to someone else.” - Erma Bombeck
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Gift between two companies are dubious and not 
tax neutral under section 47(iii) as it requires 
‘human agency’ - 

Additional depreciation is statutory allowance, 
can't be limited to 50% by condition of usage of 
asset for 180 days - 

Lack of ‘proximity’ between service and sale 
contract brings fees for service contract within 
ambit of ‘FTS’ -

AAR outweighs ‘legal ownership’ over ‘beneficial 
ownership’ to exempt capital gains  - 

No section 40(ba) disallowance if interest is paid 
to a trustee but trust eventually taxed as an AOP - 

The doors of residuary head is not open for 
income from unknown sources -

Transaction with AE can never be a comparable 
even if found to be at ALP - 

SC's ruling in Sandvik Asia is erroneous, requires 
re-evaluation - 

No section 194-I for parking and landing charges 
paid by airlines; Madras HC refused to follow 
rulings of Delhi HC -

Ship collided with iceberg; NR shipping company 
may be subjected to re-assessment even if 
covered under section 172 -

Assessee need not segregate Cenvat credit to 
pay excise duty and service tax - 

Medical care not necessarily to be provided by 
doctors only to seek service tax exemption - 

ORIENT GREEN POWER PTE. LTD., 
IN RE  [2012] 24 taxmann.com 137 (AAR) 

DY. CIT v. COSMO FILMS LTD. 
[2012] 24 taxmann.com 189 (DELHI - ITAT) 

 HESS ACC SYSTEMS B.V., IN RE [2012] 
24 taxmann.com 297 (AAR) 

MOODY'S 
ANALYTICS INC., USA, IN RE [2012] 24 taxmann.com 41 
(AAR) 

ITO v. KODAGU ACADEMY FOR EDUCATION & CULTURE 
[2012] 24 taxmann.com 77 (BANG. - ITAT)

 ITO v. DULARI 
DIGITAL PHOTO SERVICES (P.) LTD [2012] 24 
taxmann.com 31 (CHD. - ITAT) 

TECHNIMONT ICB (INDIA) 
(P.) LTD. v. ADDL CIT  [2012] 24 taxmann.com 28 (MUM. - 
ITAT)(TM) 

CIT v. GUJARAT FLOURO CHEMICALS 
[2012] 24 taxmann.com 338 (SC) 

 CIT v. SINGAPORE AIRLINES LTD. 
[2012] 24 taxmann.com 200 (MAD.) 

 EMIRATES SHIPPING 
LINE, FZE v. ASSISTANT DIRECTOR OF INCOME-TAX  
[2012] 23 taxmann.com 400 (DELHI) 

JYOTI 
STRUCTURES LTD. v. CCE [2012] 24 taxmann.com 263 
(MUM. - CESTAT) 

CHRISTOPH-DORNIER-STIFTUNG FÜR KLINISCHE 
PSYCHOLOGIE v. TAX OFFICE [2012] 22 taxmann.com 187 
(ECJ)

STATUTES

CASE LAWS
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�

�

�

Over-riding clause of AS-11/AS-16 not applicable 
if exchange difference dealt with as per MCA 
circular -

Reimbursement of ST levied on commission paid 
to non-whole time director doesn't warrant prior 
CG approval - 

FDI window for Pakistan Residents - RBI directs 
banks to bring this to notice of stakeholders -

Manner of dealing with audit reports filed by listed 
companies - Amendment in Equity Listing 
Agreement - 

Advance Pricing Agreement Scheme Notified - 

Vocational Educational Courses offered by an 
institution of Govt. or a local authority is not liable 
to service tax - 

Prescribed framework for redemption of IDRs into 
underlying equity shares -

Company which has no dominance in relevant 
market can't abuse it -

Vodafone again wins the day - Demerger without 
transfer of liabilities is valid unless designed for tax 
avoidance - 

Compensation for fraud occurred in India is 
taxable in India as ‘other income’ -

Payment to secondees is taxable in India, if payer 
has right to terminate ‘secondment’ and not 
‘employment’ - 

 CIRCULAR NO. 25/2012, DATED 09-08-2012

GENERAL CIRCULAR NO. 24/2012, 
DATED 09-08-2012  

 
PRESS NOTE NO. 3 (2012 SERIES), DATED 01-08-2012

CIRCULAR NO. CFD/DIL/7/2012, DATED 
13-08-2012

NOTIFICATION NO. 36/2012 [F.NO.133/5/2012-SO 
(TPL)]/SO 2005(E), DATED 30-08-2012

CIRCULAR NO. 164/15/2012-ST, DATED 
28-08-2012

 A. P. (DIR SERIES 2012-13) 
CIRCULAR NO. 19, DATED 28-08-2012 

 UTOMOBILES DEALERS 
ASSOCIATION v. GLOBAL AUTOMOBILES [2012] 24 
taxmann.com 108 (CCI)

VODAFONE ESSAR GUJARAT LTD. v. 
DEPARTMENT OF INCOME-TAX [2012] 24 taxmann.com 
333 (GUJ.) 

 AUTHORITY FOR 
ADVANCE RULINGS (INCOME TAX), NEW DELHI  IC, IN RE 
[2012] 24 taxmann.com 317 (AAR)  

TARGET CORPORATION INDIA (P.) 
LTD., IN RE [2012] 24 taxmann.com 152 (AAR)  

A

“Judge of your natural character by what you do in your dreams.” - Ralph Waldo Emerson
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CIRCULARS AND NOTIFICATIONS
CS Piyush Bindal, Practising Company Secretary, Bhopal

LEGAL WORLD
Circulars and Notifications

MINISTRY OF CORPORATE AFFAIRS
1. APPLICABILITY OF SERVICE TAX ON 

COMMISSION PAYABLE TO NON-WHOLE TIME 
DIRECTORS OF A COMPANY UNDER SECTION309 
(4) OF THE COMPANIES ACT, 1956.

 General Circular No. 24/2012
 Source: www.mca.gov.in
 The Finance Act 2012 has introduced 

Service Tax which is applicable to anyone 
who provides a Service not covered under 
the negative/exempted list and if the value 
of annual revenue is more than Rs. 10 lakh. 
The Non-Whole Time Directors of the 
Company are presently not covered under 
the exempted list and as such, the sitting 
fee/commission payable to them by the 
company is liable to Service Tax.

 If such /service tax is paid by the Company, it will 
be deemed to be a part of remuneration under section 
198 of the Act and would accordingly increase the 
remuneration amount of such Non-Whole-Time 
Directors. This remuneration could then exceed the 
limit of 1% profit [under section 309 (4)] of the company 
when the company has a Managing/ Whole Time 
Directors/ Managers or 3% of the profit [u/s 309 (4)] of 
the company if the company does not have a Managing/ 
Whole Time Directors/ Managers as the case may be. As 
per existing provisions of the Companies Act, 1956, this 
would require prior approval of Central Government 
u/s 309 and 310 of the Act.

 It has now been decided that any increase in 
remuneration of the Non-Whole Time Director(s) of a 
Company solely on account of payment of service tax on 
commission payable to them by the Company shall not 
require approval of Central Government under section 
309 and 310 of the Companies Act even if it exceeds the 
limit 1% or 3% of the profit [u/s 309 (4)] of the company, 
as the case may be, in the financial year 2012-13.

2. CLARIFICATION ON PARA 46A OF NOTIFICATION 
NUMBER G.S.R. 914(E) DATED 29.12.2011 ON 
ACCOUNTING STANDARD 11 RELATING TO 
“THE EFFECTS OF CHANGES IN FOREIGN 
EXCHANGE RATES.

            General Circular No. 25/2012
 Source: www.mca.gov.in
 The ministry has received several representations 

from industry associations that Para 6 of Accounting 
Standard-11 and Para 4(e) of AS-16 are posing problems 
in proper implementation of Para 46A of notification 
914(e) dated 20.12.2011. In order to resolve the problems 
faced by the industry, it is hereby clarified that Para 6 of 
Accounting Standard-11 and Para 4(e) of the accounting 
standard-16 shall not apply to a company which is 
applying clause 46-A of Accounting Standard-11.

3. FILLING OF BALANCE SHEET AND PROFIT AND 
LOSS ACCOUNT BY COMPANIES IN NON-XBRL 
FOR ACCOUNTING YEAR COMMENCING ON OR 
AFTER 01.04.2011.

General Circular No. 28/2012
Source: www.mca.gov.in

This Ministry had issued General Circular No. 
21/2012 dated 02.08.2012 for extending time for 
filing E-form 23AC & ACA (non XBRL) as per 
revised schedule VI without any additional fee/
penalty upto 15th September, 2012 or within 30 
days from the date their of AGM, whichever is 
later.
 It is to inform you that with approval of 
competent authority, the filing of E-form 23AC 
& ACA (non XBRL), is now extended upto 

15.10.2012 or within 30 days from the date of AGM, 
whichever is later.

SERVICE TAX
1. CLARIFICATION IN RESPECT OF LEVY OF 

SERVICE TAX ON CERTAIN VOCATIONAL 
EDUCATION/TRAINING/ SKILL DEVELOPMENT 
COURSES.

 Circular No. 164/15/2012-ST
 Source: www.servicetax.gov.in
 1.  Clarification has been sought in respect of levy 

of service tax on certain vocational education/
training/ skill development courses (VEC) offered 
by the Government (Central Government or State 
Government) or local authority themselves or 
by an entity independently established by the 
Government under the law, as a society or any 
other similar body.

 2. The issue has been examined. When a VEC is 
offered by an institution of the Government or a 
local authority, question of service tax does not 
arise. In terms of section 66D (a), only specified 
services provided by the Government are liable to 
tax and VEC is excluded from the service tax.

 3. When the VEC is offered by an institution, as an 
independent entity in the form of society or any other 
similar body, service tax treatment is determinable 
by the application of either sub-clause (ii) or (iii) of 
clause (l) of section 66D of the Finance Act, 1994. 
Sub-clause (ii) refers to “qualification recognized 
by any law” and sub-clause (iii) refers to “approved 
VEC”. In the context of VEC, qualification implies 
a Certificate, Diploma, Degree or any other similar 
Certificate. The words “recognized by any law” will 
include such courses as are approved or recognized 
by any entity established under a central or state 
law including delegated legislation, for the purpose 
of granting recognition to any education course 
including a VEC.

“Like all dreamers, I mistook disenchantment for truth.” - Jean-Paul Sartre
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CUSTOMS
1. 24X7 CUSTOMS CLEARANCE OPERATIONS – 

REGARDING.
 Circular No. 22/2012-Customs
 Source: www.cbec.gov.in
 In order to further facilitate importers and exports 

the Board has decided to begin on a pilot basis 24X7 
Customs clearance with effect from September 1st 
2012 (1.9.2012) at identified Air Cargo Complexes and 
Seaports in respect of following categories of imports 
and exports:

 (a) Facilitated Bills of Entry where no examination and 
assessment is required; and

 (b) Factory stuffed export containers and export 
consignment covered by Free Shipping Bills.

2. The Air Cargo Complexes and Seaports identified for 
24x7 Customs clearance are:

S. No. Air Cargo Complexes Seaports
1. Bangalore Chennai
2. Chennai JNPT
3. Delhi Kandla
4. Mumbai Kolkata

3. It is clarified that in the case of exports, the 24X7 Customs 
clearance facility shall even extend to processing of Free 
Shipping Bills. At present, the Shipping Bills can be filed 
14 days in advance in case of export by sea and 7 days in 
advance in case of export by air. Therefore, for smooth 
clearance of export goods the trade may be advised to 
file the Shipping Bills well in advance.

4. It is also clarified that 24X7 Customs clearance facility 
in respect of factory stuffed export containers that 
is presently available at specified Customs stations 
viz. Vishakhapatnam, Kolkata, Mundra, Okha, Sikka, 
Mangalore, JNPT, Mumbai, Paradeep, Gopalpur, 
Ennore and Chennai would continue to be operational. 
Besides, the normal round the clock boarding of vessels 
would also continue.

5. In this regard the Board appreciates that additional 
Customs staff will be required for the 24X7 Customs 
clearance facility to be provided w.e.f. 1.9.2012. 
It is, however, also seen that after introduction of 
self assessment the responsibility has shifted to the 
importers and exporters to make a correct assessment 
of Customs duty. Thus, the Customs can now focus 
more on consignments that are interdicted on basis of 
risk assessment for purpose of Customs assessment 
and examination. Further, as a result of self assessment, 
Board has decided to increase the level of facilitation 
(refer Circular No.39/2011-Cus dated 2nd September, 
2011) to 80% in case of Air Cargo Complexes and 70% 
in case of Seaports (and 60% in case of ICD/ CFS). Risk 
Management Division has also carried out necessary 
changes and facilitation level has been substantially 
enhanced with an average of approx. 70% Bills of 
Entry being currently facilitated. Thus, there has been 
a reduction in the requirement of Customs staff for 
purpose of routine assessment and examination. This 

allows the relocation of staff for various other items of 
work such as PCA, SIIB etc. to ensure compliance of legal 
provisions and correct payment of Customs duty. In the 
light of these developments the officers required for 
24x7 Customs clearance operations of facilitated Bills of 
Entry on import side and factory stuffed containers and 
Free Shipping Bills on exports side should be deployed 
from within the available staff strength. This shall be 
ensured by all Chief Commissioners of Customs.

6. Customs clearance on 24x7 basis would require 
concurrence of Custodians and other stakeholders 
such as CHAs. Further, Customs duty payment is 
necessary to ensure 24X7 Customs clearance. Therefore, 
Board desires that Chief Commissioners should begin 
immediate consultations with other stakeholders 
including custodians to make necessary arrangements 
that allow 24X7 Customs clearance and physical 
delivery of goods.

7. In addition to above, Board is exploring the possibility 
of full fledged roll out of 24X7 Customs clearance for 
ALL import and export goods. This would certainly 
require additional manpower that cannot be met 
from the presently sanctioned strength. Therefore, all 
Chief Commissioners are also directed to work out 
the additional manpower requirement and intimate 
the same to the Board so that a consolidated proposal 
may be processed to enable 24X7 Customs clearance 
operations at all Customs stations.

8. Board desires that wide publicity by way of Public 
Notice / Trade Notice may be given to the scheme of 
pilot 24X7 Customs clearance facility as detailed in 
paragraph 2 above to be extended w.e.f. 1.9.2012. Also, 
a detailed fortnightly report on the extent to which the 
facility is being availed should be sent so as to reach 
Board positively by the 2nd and 17th of each month. 
The first such report is expected on 17th of September, 
2012. The report should inter-alia contain details of 
documents filed (imports and exports separately) and 
number of containers/ packages imported or exported 
in aforementioned categories in normal working hours 
and in extended hours separately. The reports should 
be faxed to Board on Fax No.23093859 and e-mailed at 
uscusiii@nic.in.

2. APPLICABLE RATE OF CVD ON IMPORTED 
FERTILIZERS-REGARDING.

 Circular No. 23/2012-Customs
 Source: www.cbec.gov.in
 1. Representations have been received from trade 

as well as the field formations regarding the 
applicable rate of additional duty of customs (CVD) 
on Fertilizers when imported into India. Doubts 
have arisen in view of the fact that in Notification 
No. 12/2012-Customs, dated 17-03-2012, except for 
Serial Number 200(ii) [where the CVD rate of 1% is 
mentioned in column (5)] the entry in this column 
for all other Serial Nos. is “-“(dash). In terms of 
the Explanation II (b) of the said Notification, “–” 
appearing in column (5) means additional duty 
equal to duty of excise leviable on the goods as per 

“Living in dreams of yesterday, we find ourselves still dreaming of impossible future 
conquests.” - Charles Lindbergh
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the First Schedule to the Central Excise Tariff Act, 
1985 (5 of 1986) read with any other notifications 
issued under sub-section (1) of section 5A of the 
Central Excise Act, 1944 (1 of 1944), for the time 
being in force. Since, the effective rate of CVD has 
been prescribed in the case of fertilizers, through a 
notification issued under section 25 of the Customs 
Act, 1962, some field formations have sought to 
apply the effective rate of excise duty of 6% ( with 
cenvat credit) for the purpose of charging CVD on 
this item.

 2.  The matter has been examined. Even though it 
is true that for many S. Nos. of notification no. 
12/2012-Customs pertaining to goods falling under 
Chapter 31(S. Nos 196 to 199 and 201 to 205) the 
entry indicated in column (5) is ‘-‘, S. No. 200(ii) 
covering “All goods, other than those which are 
clearly not to be used as fertilizers” prescribes a 
CVD rate of 1% in column (5). It is relevant that the 
entry pertaining to basic customs duty indicated 
in column (4) against this S. No. is ‘-‘ implying 
thereby that the otherwise applicable rate of basic 
customs duty is to be charged. From a combined 
reading of other S. Nos. covering goods of chapter 
31 and S. No. 200 (ii), it is evident that the benefit of 
concessional CVD of 1% is available to “All goods, 
other than those which are clearly not to be used as 
fertilizers” even if the benefit of concessional basic 
customs duty under any other S. No of the same 
notification is claimed. For instance, an importer 
claiming the benefit of concessional basic customs 
duty of 5% under S. No. 204 covering “Potassium 
sulphate containing not more than 52% by weight of 
potassium oxide”, would be eligible for the benefit 
of concessional CVD of 1% under S. No. 200 (ii) if 
the goods are to be used as fertilizers. However, to 
avoid disputes & place the matter beyond doubt, 
notification no. 46/2012-Customs dated 17th 
August, 2012 has been issued to expressly prescribe 
the effective rate of CVD against the relevant serial 
nos.

 3. The above position may be brought to the notice of 
formations under your charge, for strict compliance, 
especially in respect of assessments for the period 
prior to 17th August, 2012.

3. MAKING E-PAYMENT OF CUSTOMS DUTY 
MANDATORY-REGARDING.

 Circular No. 24/2012-Customs
 Source: www.cbec.gov.in
 1. Kind attention is invited to Board Circular No. 

33/2011-Customs dated 29th July, 2011 wherein 
it was decided that by the Board that the date for 
mandatory E- payment of Customs duty shall be 
notified separately.

 2. It has been decided to make e-payment of duty 
mandatory for importers registered under 
Accredited Clients Programme and importers 
paying customs duty of one lakh rupees or more 

per Bill of Entry with effect from 17.09.2012.
 3. All Chief Commissioners of Customs are therefore 

advised to give wide publicity to enable trade to 
be ready in case any change in their software or 
any internal procedure for effecting E-payment is 
required. As a large number of taxpayers would 
be required to pay the taxes electronically, it is 
requested that importers, trade and industry may 
be provided all assistance so as to help them in 
adopting the new procedure.

 4. Suitable Public Notices or Standing Orders may be 
issued to guide the trade / Industry and officers.

4. VERIFICATION MECHANISM AND MONITORING 
OF EXPORT OBLIGATION UNDER DUTY 
EXEMPTION/ REWARD SCHEMES -REGARDING.

 Circular No. 25/2012-Customs
 Source: www.cbec.gov.in
 1. Reference is invited to Board’s Circular No. 

5/2010-Cus dated 16.03.2010. Para 2(c) of the 
Circular provides that Customs authorities 
cause random address verification [for some of 
the authorizations issued under EPCG/ DFIA/ 
Advance Authorization schemes registered at their 
port to check correctness of address shown in the 
authorization] preferably through jurisdictional 
Central Excise authorities, during validity of 
the authorization. As far as the EPCG Scheme is 
concerned, the provision in Para 2(c) of the Circular 
is in addition to ensuring submission of Installation 
Certificates (ICs) for capital goods imported and 
randomly checking correctness of ICs through 
Central Excise authorities, when the ICs have been 
issued by other than Central Excise authorities. 
The Commissioners would be ensuring that above 
requirements are followed.

 2. The C&AG of India in Audit Report No. 22 of 
2011-12 observed that authentication of licensee 
premises is an important check which makes it 
possible to verify at any time that imported goods 
are installed and operated at the declared location. 
In this connection the Audit has noted that utility 
bills containing the address can also be used for 
checks relating to installation and operation of the 
imported Capital goods.

 3. Keeping the foregoing in view, Board has decided 
to prescribe that when address verifications or 
Installation Certificate verifications are requested 
by the Customs authorities in respect of EPCG 
authorizations, the Central Excise authorities 
should include, in their verification, a check of 
the periodical utility bills (containing the address) 
as one of the means enabling verification of 
installation/ operation/ licencee premises.

 4. This Circular may be bought to the notice of all 
concerned by way of issuing standing order/ 
instructions/trade notice.

“Man is a genius when he is dreaming.” - Akira Kurosawa



13
September, 2012

SEBI LAWS

Are there any Investment and other conditions with 
respect to AIF?
■ AIF may raise funds from any investor whether Indian, 

foreign or non-resident Indians by way of issue of units.
■ Each scheme of the AIF shall have corpus of at least 

Rs.20 crore.
■ AIF shall not accept from an investor, an investment of 

value less than Rs.1 crore.
■ No scheme of the AIF shall have more than 1000 

investors.
■ AIF shall not invest in associates except with approval 

of 75% of investors.
■ The AIF shall not solicit or collect funds except by way 

of private placement.
■ All AIFs shall have QIB status as per SEBI (Issue of 

Capital and Disclosure Requirement), 2009 ("ICDR 
Regulations").

■ Category I and II AIFs shall be close-ended and shall 
have a minimum tenure of 3 years. However, Category 
III AIF may either be close-ended or open-ended.

■ Units of AIF may be listed on stock exchange subject to a 
minimum tradable lot of Rs.1 crore. However, AIF shall 
not raise funds through Stock Exchange mechanism.

■ Category I and II AIFs shall not be permitted to invest 
more than 25% of the investible funds in one Investee 
Company. Category III AIFs shall invest not more than 
10% of the corpus in one Investee Company.

 Any restrictions on Manager or Sponsor?
■ The Manager or Sponsor shall have a continuing interest 

in the AIF (For Category I and II) of not less than two 
and half percent of the corpus or Rs.5 crore, whichever 
is lower and (For Category III) of not less than five 

percent of the corpus or Rs.10 crore, whichever is lower, 
respectively.

■ The Manager or Sponsor shall disclose their investment 
in the Alternative Investment Fund to the investors of 
the AIF.

■ The removal of the erstwhile requirement in the 
draft AIF Regulations for the Manager to buy out the 
investments at the time of winding down the AIF is 
a welcome move. The key investment team of the 
Manager should also have adequate experience, with 
at least one key personnel having not less than 5 years 
of fund management experience, along with relevant 
professional qualifications.

■ Till now, the Manager was not saddled with any 
mandatory reporting responsibilities to the Investors. 
The Manager will now have to make detailed reports 
to its Investors specifically with respect to financial, risk 
management, operation, portfolio and transactional 
information regarding fund investments.

■ Valuation of investments will be required to be done 
at least once every six months, and a description of the 
valuation and methodology adopted, will need to be 
provided to the Investors. 

■ Requirement to set up a dispute resolution procedure 
through arbitration or any other mechanism can be 
termed as a breath of fresh air.

■ A custodian will be required to be appointed if the fund 
corpus exceeds Rs.500 crores. 

How does a VCF ‘feel’ under the AIF Regulations?
A VCF under AIF Regulations attracts certain restrictions, 
which include investment restrictions (investment of at least 
66% of the corpus in equity or equity linked instruments), 
adherence to the negative list, etc. A PE fund may however 
not be subject to such restrictions and could albeit now invest 
even in debt instruments or in NBFCs. In the earlier regime, 
Funds which could not meet the restrictions under the VCF 
Regulations, were set up as unregistered ‘Private Equity 
Funds’ or a ‘Debt Funds’ which ultimately invested across 
various sectors and stages of investment. These Funds will 
now benefit from the new regime by being able to register 
themselves with SEBI and also consequently provide 
comfort to institutional investors who prefer to invest only 
in regulated Funds.
AIF Regulations vis-à-vis Investors: whether Investors 
stand to gain?
■ The AIF Regulations also seek to empower Investors by 

giving them certain rights in the Fund. For instance, the 
consent of investors shall be required for bringing about 
any alteration to the AIF, winding up the AIF and such 
other rights as more particularly provided under the 
table below:

SEBI AIF REGULATIONS – Whether this could lead 
to a change in private equity landscape in India

CS Rajeev Venugopal, Company Secretary, Mumbai
(Continued from August, 2012 Issue)

“A man who dares to waste one hour of time has not discovered the value of life.” - Charles Darwin
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